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. 1 that no appeal ]:ly' ;;gninst’thnt“nrc](_:r:. Whi]e A,
_mfmn( o {he Tull Bench in Jawahar ‘.‘Smgh.s casge (suma Ny ""ith
e .(f;].h.(“~l;1(‘qq of the decision, Aya Singh’s cage (8uprg) ° "Oby,,
1‘,1“3.\.}(1:{:1:}(‘,11‘f;ncts‘. Morcover, the learned Beneh o Dé !
&‘lc::ut. made certain observations contrary to tbose of the Fu] Higy
il)‘l Jawahar Singh’s case (S}lpra)- In. the ClrcumgtanC(:s, ; ;QT"}.

ossible for me to agree WIt}.] ?he VIeW expressed therej, ~* tiy
ga’rsa.d’s case (supra) is also dlSt]?gu ishable. 1In that Case, 5 ;,pa'“"‘
had been filed to this Court against a dead Person, whjep, Wa:p—‘:_aa
missed as incompetent. The other party file(.i C?OSS'Objecﬁg,{" di
fore dismissal of the appea‘l, _The cross-objectionist after disn;if’
of the appeal made an application ff)r I:efund of the COUrt foq On:ﬂ:‘
ground that the appeal had been dismissed and thereforg the Cro:'
ct;bjections were not maintainable. The learned Judge, ip the Q]
cumstances of, that case, ordered refund of the COUTt-foq,
Krutibasa Nayalk’s case (supra) the learned Bench observeg thn
the Court had inherent powers to refun_d court-fee under sectiop 1:;
of the Code. It, at the time of rendering the Judgment, giq n;t
notice the Full Bench judgment of this Court. Tt may also y,
. mentioned, that the observations made by it, run counter tq thoge
of the Full Bench. In the circumstances, Mr. Bindrg cannot g,

benefit from the cases referred to by him.

-
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sl

 (8) For the aforesaid reasons I reject the prayer of the petitiong
to the effect that the appeal be treated as a petition under Artje
227 of the Constitution of India, or that the court-fee be ordered to
be refunded. However, I accept the last prayer and order that the
memorandum of appeal be returned to it for presentation to the

‘proper Court. No order as to costs. ,

H.S.B. A
| Before: K. S. Tiwana and Surinder Singh, JJ.
GURJIT SINGH alias SAINTI,——Appgllant
' versus :
. STATE OF PUNJAB,—Respondent.
Criminal Appeal No. 258-DB of 1985
April 7, 1986. -
Accused

_Code_ of Crimingl 'P'rocedu're (I of 1974)—Section 329— direct
facing trig] M court of Session raising plea of insanity—Court de
g the examingtion of the accused in hospital—Report M&!
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adjudging the accused sane

DodiracC(’-P"i“-‘l the report and proceeding  1pith (he (i

'h“‘)ncl or mot examined as a wilness qnd accused ¢ trial—Report-
,‘11,0.“ to produce oth'cr ev.zdencc Lo prove ¢ ,.j,e(, give

qunt > also not, recording his satisfaction that tl}(t
S merely acting on\the report—Procedyre adoet
u"ht’» {her in consonance _wzth Section 399— Tril Ph
s rded m-'molatmn of the provisions of the

Whether void.

and competent Lo face trigl—

_ n o oppor-
plea of Insunily—
accused was sgne
ed by the Court—
eld and conviction
aforesaid Section—

Held, that a reading of Section 329 of th

cedure 1974, shows that Court shall try the fact of unsoundness of
mind ant__i 1ncap.ac1ty of the accusegi in the first instance. Sub-sec;cion
9) of this Section makes the preliminary trial of this fact a iaart of
fhe trial of the Court, The second stage comes twhen the Court is
to enquire into the fact of unsoundness of mind and consequent in-
capacity of the accused to make his defence and it is at this stage
when the Court is to ask for evidence. The onus to prove insanity
;s on the accused and for that purpose the accused may Jead evi-
dence. If the opinion of the medical expert exainining the accused
does not favour the accused he can lead evidence to prove his mental
. condition and the prosecution has a right to rebut the evidence led
# by the accused. After the recording of evidence led by the parties

e Code of Criminal Pro-

T ]

Section 329 provides that such evidence is to be considered and the
consideration is to be demonstrated bv its avvraisal on the record.
. After appraisal a finding is to be recorded by him demonstrating
. the consideration of the evidence and the satisfaction aboutf the fact
~ of insanity. The matter cannct be judicially dealt with unless the
evidence as mav be led by the person raising the plea of insanity is
dealt with in the manner indicated. Such a provision is clearly in
consonance with the principles of fair administration of justice and
any violation by a Court in not examining vproper ecvidence for
 recording a finding as directed bv Section 329 is to vitiate the
trial and any conviction recorded thereby is, therefore, void.
(Para 10)

Appeal from the order of Shri T. S.-Cheema, Sessions Judae,
Putiala, dated 17th December, 1984 convicting and sentencing the
Wpelant,

R. L. Gupta, Advbcate, Amicus Curiae, for the qppellant.
H. s, Bhullar, Advocate, for A.G. (Pb.), for the respondent.

JUDGMENT

TR K-_S. Ti’LUana, J' | f
i con of Atma Singh, resident o

) g SIngh 2 tas Samtconvicted under section 302, Indian

Nap,
_ha, appellant was tried and
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murder of Nand Ram 44 N

: iting the B
Penal Code, for (-(:If':,mf:’f‘”,;{.lri P M. He has been 'r-ntr_'n(“r-fjdt)h:’ in
11th of An"{“’f;t.. 1'}’[‘;;;“".' !’nti:d:;- to undergo life i”*F"Tif;ﬁﬁ.rn:.‘r/ the
]h."n'm»d‘ .‘\',-.:x;m:‘f; r-“” f,nr" this offence.  In default of p:’:"mf;n?rit and
e 1”f flll;‘f};,f‘r directed to undergo rigorous im,»'ir‘iif,r;r;‘e-;f;ﬁ:‘xe
3:1(1«}1‘1::( Ln'l‘h(' appellant has contested the order of ’-"m’ri:t‘;or‘]‘:,:?

13751

<entence through this appeal.

(2) During the course of hr'aring‘of this appeal, the Quest,
which came to the fore was whether in the face of the pley . .
sanity raised by the appellant, the learned trial Court acteq
violation of section 329 of the Code of Criminal Procedure 1
hereinafter referred as the Code, by not trying the fact of unss
ness of mind and incapacity of the appellant to make hjs de
before the start of the actual trial.

f in.
in
f
I3
und.

fenes

(3) As this is a preliminary question and in case of its determ;.
nation in favour of non-compliance of the provisions of sectigp 229
of the Code, the trial is to vitiate, we need not refer to the evidence,
in the case, on merits. It may, however, be noted that the appel.
Jant has led evidence in defence that he was mentally unsoyng
prior to the commission of the offence and aleo subsequent therets,
To .properly appreciate the case., the steps taken by the learmned
trial Judge and the orders made having a bearing on the plea of
insanity and its decision, are to be referred in detail

(4) The order dated 19th of December 1983 on the trial Coutt

file reveals that the counsel for the appellant, w
on State expense, made an application for médical examination of
the appellant, as due to his insanity he could not give him (the
counsel), the instructions. On 21st ~of January, 1384, the Public
Prosecutor filed a reply to the application made on behalf of the
appellant that he be got medically examined. The learned trial
Court on ’Fhat Flate directed the appellant to produce evidence to
II)DI;(())\;: his Insanity. On 4th of February, 1984, Dr. Gurmeet Singh.
‘o stt(i);l :md Head of the Psychiatry Department, Rejendra Hospi-
: ) sumn.lonec.l by the appellant, appeared and stated that b?

appellant was admittcd. as an
ities to apr e learned trial Judge dlreit:s
suggested hy D arrange .f01‘ the admission of the appellad D 5
Gudmeet g;j Y Dr. Gurmeet Singh. After that the report of
Ingh was received in court and an ad interim order: date

ho was appointed
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it Singh ahas Santi v. State of Punja (x o
Gu Je N 1y ’ T‘i\\"ln.
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of March, 1984, which  containg the extract of
b - rQ noeo . ’ ALLdCL o ) ~ 4 g
3 Gul'“““'t Singh, was passed which is: — the opinion of
pr.

T e U . < D L TR e

wrhe accused is facing trial in g cq. ¢ Sect

Th On 19th pccolnbel‘, 1983, thlec';::iulslgc?ez‘d::imtl”n- 302' ”)'.C
S riush THE Sonnber Shes D p Singh‘ e anJ application
Patiala for referring him tq Psychiatry Danr. tAdvocate,
determine that he wag suffering from eri)r?srarr?ii;t I;Z

ome photostat copies re-

plication, he was referred

t of Rajendra Hospital,

has been received to the

garding his illness. On that ap
to the Psychiatry Departmen
Patiala, from where a report
following effect: —

“Shri Gurjit Singh son of Shri Atma Singh, undertrail was

referred to Psych_iatry Department from Central Jail,
Patiala and was admitted for observation and mental

examination from 11th February, 1984 to 20th Feb-
ruary, 1984. He was examined by Dr. Gurmeet Singh,
the Registrar Dr. Paramjit Singh, Dr. S, R. Tiwari

and Psychological testing done by Miss Monika
Mehra. '

I am of the opinion that he is suffering from Chronic pare-
noid schizophrania, a form of chronic mental illness
which is characterised by delusions of persecution,
hallusinations and inappropriate emotional reaction
and impulsive behaviour. During his admission the
patient was very suspicious, evasive and uncoopera-
tive in giving details about himself except that peo-
ple are against him and doing things to harass or

harm him.

Re requires long term psychiatric treatmen.t pr}ela(f:jalali% 1;111
Mental Hospital because he .ma§}rl a%i:;irz 1
sive or aggressive behaviour i the :

tal Hospital,

) After that the appellant was s?nf gzdgfenTie report of

Dy, tSm‘l’\/lunder S éean.lte; t;/It;:::aritsar, was received 1n
* M Sharma of Mental Hospite®

P =
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i g une, 1984, i

{ —pide endorsement, dated 20th of ~J 4. The cong]y,
courtg,—ui

N. Sharma a
sion of Dr. R. N Sha

«In the light of the above findings, I am o‘f the opinjgy thay
n & /Spite of some psychotic features ev1dc?nt of PSychol,.
gical 'testing and clinical assessment, Shri Gurjeet Singh
Zlias Sainti is sane enough and fit to stand trig] in {he
court of law.”

The learned trial Judge referring to the report of the Mentg] Ho

Spis
tal, Amritsar, passed orders on 25th of July, 1984 as: —

“Present: —P.P. for the .State,
Accused in custody with counsel.

On 13th March; 1984 the accused filed an application through

his counsel to the effect that he is insane and is incapable

for making his defence. He was sent to Rajendra Hos-

pital, Patiala. The Medical Superintendent, Rajendra -

Hospital, Patiala, reported that the Expert Opinon be
obtained from Mental Hospital, Amritsar. Then the
accused was sent to Mental Hospital, Amritsar. A report
has been received to the effect that the accused is sane
enough and fit to stand trial in the court of law. In view
of these circumstances it is 6rdered that further proceed-

ings be taken. It he called again for hearing arguments
on charge ” ‘ \ \ |

After thig order ch
Very date—25th of

he murder of N

trial ultimately ended in convictio

this appeal. n of the appellant giving rise b

6 A

legal(, )tlzj;};eig ueS}llon Involved in thijg case is preliminary and P

Judge on 25t’thether the procedure adopted by the Jeazael

1aw, They ol July, 1984 apng afterwards is in accordance
e arg two sectiong ip the

d tria] of lunaticg Or per

: virhich deals with the

trial

sons of unsound mind.

bout the condition of the appellgny el

Jal‘lg‘e was framed against the 'appellant on (til}at
Wy, 1984 and his trial under section 302, Indial
renal Code, for + and Ram was commenced. The

urely 3

with
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it Singh alias Sainti o, §rag. o :
. .. S

wanity before the Committip Magistray
e . . ! s 8} « L' o \ X
U ase  for trial o the Coupy of > when he commiticd

J .
) ) . \Sffss‘l()ll l .
i ' lagistre ’ < appearg .
L,‘,ﬂmmmg Magistrate did not come 16 kney ()[" l“} d]rts,h that  the
Ol . Q ; [ o ) _ ., a ougp . X
help WS sought to be taken by the learneq C()un%e’ £h some

| for the appel-
that the learned trig]
. the mental condition
dings, but we do not think
d. gone to the trial beyond
case in t:he Cases exclusively

o ander seclion 31_).8 of the Code tq urge
j‘ud{:(‘ did not examine the doctoy certifying
of the ;,ppellan.t to understand the procee
it this section is attract.ed, as the case hg
me  stage of the enquiry, as is the
riable by the Court of Session.

The second provision is section 399 of the Code, which is as
under: —

“(1) Tf at the trial of any person before a Magistrate or Court
of Session, it appears to the Magistrate or Court that
such person is of unsound mind .and consequently inca-
pable of making his defence, the Magistrate or Court shall,
in the first instance, try the fact of such unsoundness
and incapacity, and if the Magistrate'or Court, after
considering such medical and other evidence as may be
produced before him or it, is satisfied of the fact, he or
it shall record a finding to that effect and shall postpone
further proceedings in the case.”

X x coy X : ‘X

(") Section 329 of the Code deals with the trial of the cases and
Is not exclusively limited for application to the Magistrates, as is
the case of section 328 of the Code. Section 329 of the Code is
®quivalent to section 465 of the Code of Criminal Procedure, 1898,
hereinatter referred as the old Code. Section 465 oflthe old Code
¥as as under: — »

—_

trial before a Court of Session
o the Court at his trial to be Qf
tly ihcapable of making his

“If any person committed for
or a High Court appears t
unsoun ind and consequen . g gh iy
defer?ced trll;le jury, or the Court shall, 1n-t}::(; {alciivmit:é ci,f
try the, fact of such unsoundness and 1ir: qgﬁsﬁéé P
the jury or Court, as the cas€ may b:,to» ‘éhat et and
fact, the Judge shall record a 'ﬁndmti,n 0 e and the
Shall postpone further proceedmgs

Jury, if any, shall e discharged.
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trial oi the fact of the unsoundness of m;j ,
e accuscd shall be deemed g ba Dartdnd
10[ i

(2) The i
incapacity © aseas
his trial belore the Court.

Code was amended in 1973 by subg

is section of the old Cod | i Gl titutjy
tThhelS\ssrds «Court of wession and the HHigh Court” py only Worg
that' i «Court’. This word ‘Court’ is very comprehensive g tge
, 3

in section 329 of the Code and also includes a Magistrate,

(8) The mandate of section 329 of the'COde is that whep the 4
plea of insanity is raised before a Court it shall try the fget of |
unsoundness of mind and incapacity of the accused in the first
instance. Sub-section (2) of this section makes the preliminary
trial of this fact, a part of the trial before the Court, Althoyg,
section 465 of the old Code contained the same provision of the fa |
of the unsoundness of the mind of the accused and his incapa'city'.
to make defence at first, the Law Commission at the time of ameng. |
" ment of the Code re-emphasised this. At the time the Code was |
amended in the year 1973, in the Objects and Reasons for bringing |

legislation, the report of the Law Commission was referred as :— 4

“Clause 329 (original clause 337).—The clause has been 5o ¢
amended as to make it ‘clear that in a trial before a Magis: |
trate or Court of Session if the accused appears to be of §
unsound mind and consequently incapable of making his 2
defence, the Magistrate or Court shall, in the first instance,..:{;
try the fact of ‘such unsoundness of mind and incapacity; §

f and if the Magistrate or Court is satisfied as to the U
- soundness.of mind or incapacity of the accused, he or ¥§
shall record 2 finding to that effect and shall Postpon?;
turther proceedings in the case.”

thi ©) (?ases decided under section 465 of the old Code held tha‘t'f
s section had two stages. For these stages case reported a8 . &

5 KOSha’b.u Challayyan, (1) can be referred. In para 9 of t
Judgment it wag observed ; — e

Section 465 contemplates two stages. The first stag® 8

) i UV
d;)wn is that. It must appear to the Judge that the i;;am
baced on his trial wag of unsound mind and ¥ follo 3

of making his def t was 0
D AIR 1056 T, g5, o T N stage e
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Gul’jit Singh alias Saintj V. State of p “43

Unjab (K, S. Tiwana J))

PR T

-"

when it appeared {q the Judge (.
unsound mind and, -

C()“S(}quenuy
defence, was that the ¢, ,

and incapacity shoulq

the accused wag of
pable of making hig
unsoundness of mind
1pto on the materialg

’ jnca
Ct of such

fore necessary, much 1

Judge, to adopt the Procedure
/' part of the section, hamely to L

incumbent upon the
provided by the second
old an enquiry as to the

| (10) When the Court is at the second stage, above-referred, to
enquire into the fact of unsoundness of mind ang consequent inca-
pacity to make his defence, it is to ask for evidence. When the
accused raised the plea of unsoundness of mind, the onus is on
him to prove it. He is to lead .evidence. If the opinion of the
medical expert examining the accused does not favour him, he can
lead other permissible evidence to prove his mental condition. The
orosecution has a right to rebut the evidence led by the accused.
The procedure for the trial of the fact of unsoundness of mind and
censequent incapacity to make a defence by the accu.sed postulates
ecording of evidence in support and in rebuttql of it. 'l?he state-
Mt of the doctor, who examines the accused and Certlﬁes‘f ’fhe
tcused to be of unsound mind = should be recorded as'i; w:*;z;
The accused cannot be permitted to get away from ptun;:s m;ﬁchi
malingering'‘unsoundness of mind. : The pfgty ecogf;nfuch evie
Plea has an inherent right to re‘gut T bYﬂt evéeigzn' 399 of the Code
. as may,be examined by the cour ntial functions by it.. The
A provides for performing three essen idered. The considera-
"Stis that such evidence has to be co-r‘xf»l on the record, The
™ i to be demonstrated by its appraisa

ded demons-
r:t'thlrd element comes that a finding d satisfaction about this
ing~ 4

: _ i f evidence an ith unless the

fact, g hzh:h conm;:leratlfs: Cznnot be judlclal-ly de}?lt pﬁa referred in

Vi, ree elemen erson raising the 1 d. Such a

Seoy ¢ as may be led by the P indicated.
0

) ner
N 329 of the Code is dealt in the man
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ysonance with the principle of py;, e :
jco. Any violmi(?n l.)y a FUZFl in ,:lmt exaﬁlinin?g?:
o for recording QQf.mdmg as 1,r€:ctg. by section )
per c“\'ld(.n.Lf/ to vitiate the trial as a 1unat{c, insance o menta]?f ‘
the Code 1"ccused cannot understand the trial and apprecia, th:,
un;;v:l:’; .,Zwainst him and answer the charge because of jjg mem;
eviac gt .

incapacity. Any trial of an unsound person is void.
mecape .

(11) Coming to the' facts of the case Wed ﬁn(i{E that Dr. GUI'megt
Singh in his report opined that the accused suffered .from"lhrongg
paranoid schizophrenia. Dr. R. M, Sharma, however, in his y, _
had stated that the accused was sane e.nough and ﬁt to stand triy in 4
the court of- law. The learned trial Judge did not eXamine
Dr. R. M. Sharma as a witness in court. He did not call upop g,
counsel for the accused, who had made an application, at the initia] |
stage bringing to the notice of the Court the_insanity of the accuseq,
to lead evidence. "It is regretable that the learned trial Judge g
not hold an enquiry into the fact of unsoundness of mind of the
accused and his consequent ,incapacity to make a defence a5
envisaged by section 329 of the Code. The order dated 25th of July, |
1984 passed by the learned trial Judge has been reproduced in para |
5 of the judgment. In it the learned trial Judge only repeated the
words of Dr. R. M. Sharma and did not comment on his opinion to
record his satisfaction, which was a riecessary 'r'equirement of this |
section. As a matter of fact we find that the learned trial Judge |
did not record any finding one way or the other regarding the |
mental condition of the appellant on 25th of July, 1984, on which he |
framfed the charge and commenced the trial. The commencement
ioiszﬁiil meant that the learned trial Judge had rejected the .pleaﬂ(:feé
medicair Ziized on behalf‘ Of. ~the appellant without recordlflg Op
the ‘mater; lence, or satisfying himself ‘or recording a finding oi

al placed before him. The learned- trial Judge did 1

come to grips with the « E il £t ions 08
section 329 of the o C;ee. situation and has vmlgted the provl 3

(12) For t : % N
matter of fact,h; f-Oregomg Teasons, the trial stands vitiated. A 4

1S . . . Cepe 5
the conviction anq sep . "2 The appeal is, therefore, %9

i warly in col
provision 18 clearly

tragon of just




Before: Sugp J : "
I SUrindey .‘)ingh,, J. ’

' Al '1,()'",(37'3.

versug
o - 5 ." ) : .
gTATE OF 1 UNJAB AND ANOTHER - Responden
o hvespondenty
Criminal Misc, Mo, 9044-M of 1905
4 J00)

April 7, 1986,

1 mdien Penal .Co(l(‘a (XLV  of 1860—Section 49 »
” (XLVI of 19()8)——-&3(:?10n A(le) (vidi)y and :‘;i,“'-[ﬁL'ﬂp’i}“ﬁl&secueules
j 1971,Rule 24(.2)—{w,sectz§zde sample said 10 bé a(},qfu};rg}z({;;sa .szm’
. higher active 'mgredzentﬁ.----Anu,ly:;is dome as ner mptvi;(/;d/ o} afr)-
- nobion GPT-’T?UGd by I. S —Standurd of toxicity Jhr)w;wr 4n(1);
; prcscv‘ibedv—Sazd' sample—Whether to be deemed 10 be mishranded
~in terms of section 3(k)—Churge under section 490 of the Code alsn
~ ydded against the accused—Addition of the soid charqé;W}{atﬂ;r
entitles the Court 1o proceed with the prosecution ignoring the’pr&
~ pisions of section 31 of the Act—Order summoning the aceused—
* Whether liable to be quashed as an abuse of the process of the Court

4 Held, that a reading of provisions of section 23(k)(viii) of the
" Tnsecticides Act, 1968, provides that insecticide shall he desmed to
" be mishranded if it has a toxicity which is higher than the level
prescribed.  Rule 24(2) of the Tnsecticides Rules, 1971, lays down
~ the method of examination of samnvles. However. in the absence of
" onv standard postulated or prescribed by anv authority under the
~ Act or otherwise there can be no guestion of article being sub-

standard or misbranded as postulated in section 3(k) of the Act.
(Para 4)

« of section 31 of the Act, no pro-
A((:)tf f:guld be instituted except by
the State Government or a per-
aid ,f.{overnment_ The require-
ndatory and are salutory pro-

~ Held, that as per the provision
. Scution for an offence under the
o with the written consent of
ko ;iuthorised in this behalf by ’chein =

ents of foresaid section are : , B iy
 Visiony Oftlllswah\(;;fioidhave to be complied Wlthdgftfif()); it
the accused. to faced prosecuﬁon_ The r?qerelg()ao 214 not udlify
whder section 420 of the Indian Penal Code: ’ 2e such the

n dJ
i the Act an? .
;};g requirements of law for offences undeg d 25 being nothing but
- 9% summon '
- ving the accuse

d is to be U2
4 ‘an ahuge of the pI'OCeSS Of the Court.

"
i

(Paras 5 and T)

s ?of“r""‘,‘[ﬂ:z?q:*: oA

dings in

:ng thot Drocee it

Petiti ] Cr. P. C. proit ptti, District AT

Cuse F?%’L%o%under sectzgﬂ?gfg Von 1984, P'lg'(]‘)(ac) road with sec;;;m

Sar fOr‘ v INO, 144. date -"t.n,;q ?K(r“‘) 17(‘” tion 420 IPC 'pe’ﬂ( nd
24(1) ofa?hgﬁ;incgt?’?geer Agff ;968 and ynder s€¢

sectic ‘s N




